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Mon'cmx Co«w)r ngﬁq‘nh{ Assocmﬁon )

January 23, 2009

The Honorable Michael Peevey, Cha\r
California Public Utilities Commlssmn
505 Van Ness Avenue

San Francisco, California 94102

Transmitted by fax to 415-703-1758
Re: California American Water Co. Monterey Region commercial rate adjustment requests
Dear Chair Peevey and Members, Public Utilities Commission:

The Monterey County Hospitality Association (MCHA) shares the following concerns about
California American Water Co. Monterey Region (Cal Am) proposed gommercial water rate
adjustments.

MCHA is the trade association for the Hospxtahty Industry in Monterey County. You should know
the Monterey County Hospitality Industry generates over $2 billion in tourism direct spending, over
$55 million dollars in taxes for local governments, and employs approximatcly 23,000 people. Most
significantly for your purposes, 90% of that activity takes place within the Cal Ani service area of the
Monterey Peninsula. Just the tourism-related portion of the Hospitality Industry is the principal
economic driver for the Monterey Peninsala area, You should also know that MCHA has been the
leading private sector advocate for water use conservation and has led, in cooperation with Cal Am,
the Monterey Peninsula Water Management District and other regional water agencies, the effort to
reduce water consumption.

The Hospitality Industry is under severe occupancy and room rate pressures. Our region has been
losing market share of group business and leisure travel business. As a consequence, room rates
cannot be increased to recover extra water rate costs. There is no way our industry can absorb the
cost of the water rate increases proposed without cutting back in other areas of visitor and guest
services; those cutbacks will only aggravate an already-dire situation.

Peninsula area governments are dependent on the Transient Occupancy Taxes and visitor spending-
generated sales taxes; any changes that affect the ability of our industry to earn those crucial local

government revenues will hurt not only our industry but local government and locdl government
services as well.

MCHA has serious concerns about Cal Am’s proposed commercial water rate adjustments:
o. Averaging water use on a year-to-year basis is not reasonable ot fair to the Hospitality

Industry; a five-year averaging method would take into account fluctuations beyond the
control of the industry.

o The Hospitality Industry cannot absorb the dxastlc rate increases proposed without severe
adverse consequences to the industry’s ability to attract group and leisure travel business.

ADMIRISTRATIVE OFFICE :
OCEAN & MISSION: SUITE 201- P.O. BOX 223842 « CARMEL, CA - 93922
PHONE: 831-626-8836 -~ FAX: 631-626.-4269 - EMAIL: badams@adcomm4.com
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" o Commercial water allocations must take into-account the many measures taken over the last
decade to reduce water use and allocations must be reviewed and revised for accuracy and
- reasonableness before any changes of tiers or rates take effect.
- Outdoor water use cannot be considered “non-essential” for the Hospitality Industry.
-0 The Hospitality Industry must have assurances that tiers and rates will be relaxed whena
.new'water supply is realized.

MCHA has no issue with changing commerc1al water rates to a three-tier system, but the
methodology used to arrive at what.water use falls within the tiers is of critical concern. Cal Am
proposes a one-year averaging of water use. Our industry suffers from fluctuations beyond its
control and insists that a five ycar averaging is much more realistic and fair for arriving at critical
water use statistics. A one-year averaging method would penaliae all Hospitality Industry water
users in years during which major special events, such as major golf tournaments or major raceway
events take place. '

Commercial water allocations must take into account the significant and aggressive water savings
accomplished by the Hospitality Industry over the last several years by extensive fixture retrofitting,
landscape xeriscaping, and other savings measures. Furthermore, no changes of tiers or rates
should take cffect until allocations arc reviewed for accuracy and appropriatencss.

Outdoor water use is a critical component of the image and marketmg of Hospxtahty Industly
ies a ' ered “non-essential.” It would
licies.and procedures that would

nccessxtate, extensxve re- plumbmg

The Hos""ltaluy Industry must have assurances that restuctlons on, and rates for, commercxal water
use wﬂl be' eased when the Peninsula area has‘ a new water supply

Thank you for taking our xmportant concerns into account as you deliberate. Tfyou have any
questxons do not hesitate to contact us.

Sincerely, -

Sarah Cruse, President e Mart Bad®

cc: Cal Am Monterey Region General Manager Craig Anthony
‘Public Utilities Commission Division of Ratepayer. Advocates
Monterey County Board of Supervisors
Mayors. City Councils and City Managers nf Monterey, Pacific Grove, Carmel, Seaside, Sand
City, Del Rcy Oaks
Stephanie Pintar, MPWMD . .
Governor Arnold Schwarzenegger
Assembly Member Bill Monning
- State Senator Abel Maldonado
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\TION OF MONTEREY BAY AREA GOVERNMENTS

FeEB T 2009

. F ebruary 2, 20,09:

Mt. Darby Fuerst

Montetey Peninsula Water Management District
P.O. Box 85

Monterey, CA 93940

Dear, Mt. Fuerst:

Please find enclosed the 2009 calendar of the Central Coast Joint Data Committee, the data

sharing consortium of the Monterey Bay region sponsored by the Association of Montetrey
Bay Atea Governments (AMBAG) since 1993.

As a signatory to the data shating agreement, your agency has played a significant role in
effectively coordinating the use of spatial data and imagery in our region; this has been
especially significant in creating applications in geographic information systems (GIS) that
setve our entire area.

We appreciate your agency’s continued participation in the CCJDC and hope that you will
enjoy the images from the orthoimagery project in this calendar.

For more information about the CCJDC and to learn about its activities to date, please visit
www.ccjdc.otg ot feel free to call me with any questions.

Sincerely,

e

John Dgftighty,
Executive Director
AMBAG

Enclosure

SERVING OUR REGIONAL COMMUNITY SINCE 1966
445 RESERVATION ROAD, SUITE G # P. 0. BOX 809 4+ MARINA, CA 93933-0809
(831) 883-3750 4 FAX (631) 8863-3755 ¢ www.ambag.org



C.ALIFORNIA ENVIRONMENTAL LAW PR‘O]ECT
A Non-Profit Legal Corporation

FEB 05 2009

Of Counsel

Laurens H. Silver, Esq.
P.O. Box 667 )

Mill Valley, CA 94942
Tel: 510.237-6598 -
Fax: 5108237-6598

February -5, 2009
Ralph Rubio, Chairman
Seaside Groundwater Basin Watermaster
2600 Garden Road, Suite 228
Monterey, CA 93940-0810

Re: Water Connection Permit — Security National Guarantee (Watermaster Letter of
September 19, 2008)

Dear Mr. Rubio:

By letter dated September 19, 2008, you advised Mr. Ed Ghandoor, Security National
Guaranty, Inc. that under the Basin Adjudication Decision, “SNG’s Alternative Production
Allocation gives it the right to produce up to 149 acre-feet of water on an annual basis from the
with respect to water used off_—;ite, SNG “has the ;g_ht to convert some or all of its Alternative
Production Allocation to a “Standard Production Allocation...”

The SNG application referred to in your letter proposed that Cal-Am would pump
groundwater from its Peralta wells and convey it through the Cal-Am distribution system for use
on SNG’s property. SNG proposed that this pumped water be treated as production from its
Alternative Production Allocation, as set forth in the Adjudication Decision (California
American v. City of Seaside, No. M66343.

For the reasons stated below, Sierra Club believes that to the extent your letter endorsed
such an arrangement (“SNG’s approach as described above is consistent with the terms of the
Basin Adjudication Decision™), that endorsement is legally incorrect. Sierra Club requests that
you reconsider this Opinion, or in the alternative, refer it to Judge Randall for interpretation.

The Adjudication Decision creates two classes of rights in the Basin — the Standard
Production Allocation and the Alternative Production Allocation. The Standard Production
Allocation generally includes producers with appropriative rights. The Alternative Production
Allocation encompasses producers with overlying rights (“Accordingly, the Court find that the
parties collectively possess a variety of rights based in prescription and other original rights
(including overlying and appropriative rights).”) (Decision at 9, emphasis added) In III B1, the
Court, referencing “groundwater rights” states:



10

Ralph Rubio, Chairman

Seaside Groundwater Basin Watermaster
February 5, 2009
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“Parties have accrued mutual prescriptive rights and/or have preserved
their overlying appropriative, and prescriptive rights... These individual
and competitive rights, whether mutually prescriptive, approprative, or
overlying rights can be most efficiently exercised and satisfied by the
implementation of this physical solution.”

In III B3, p.19, the Court characterizes SNG’s right as an “overlying Groundwater right” and
recites that SNG “has chosen to participate in an Alternative Production Allocation.” In III
B3(a), 1d., the Court ruled that “the Alternative Production Allocation may not be transferred for
use on any other property, but shall be limited to use on the respective properties...”

If the Watermaster intended in his September 19, 2008 letter to approve SNG’s plan to
contract with Cal-Am to pump Peralta well water to be conveyed through the Cal-Am distribution
system for use on the SNG site, the Watermaster in effect authorized an unlawful use of SNG’s
overlying right that is not contemplated under the Decision and that is inconsistent with California
law pertaining to overlying water rights. The overlying right constitutes an appurtenant right to
take water from the ground and use it on the overlying property. It is unlawful to sever the
appurtenant pumping right from the right of use. The overlying land-owner cannot lawfully _
“convey” its groundwater pumping right to a third party, who is to pump water not appurtenant to
the overlying land. '

In City of Barstow v Mohave Water Agency, 23 Cal 4™, 1224 (2000), the Supreme Court
characterized an overlying right as “the owner’s right to take water from the ground underneath for
use on his land within the basin or watershed; it is based on ownership of the land and is °
appurtenant.” 23 Cal 4th at 1231. (emphasis added) The Court cited California Water Service Co.
v. Edw. Sidebotham and Sons, 224 Cal. App. 2d, 715-725. (1964) in support of its statement. The
Court described the overlying rights of appellants as “the right to pump water from the ground
underneath their respective lands for use on their lands.”

In Hutchins, Water Rights Laws In Nineteen Western States, it is stated:

“The right to use percolated water, as well as the corpus of the water
itself, is real property.” InPasadena v. Alhambra, 33 Cal.2d 908, 925 (1949)
the California Supreme Court stated that the overlying “right,” or right of the
owner of the land, “to take water from the ground underneath for use of his
underlying land is based on ownership of the land and is appurtenant thereto.”
(Hutchins, Vol .11, 67). (emphasis added) :

In Burr v. Maclay Rancho Water Co., 154 Cal.428, 439 (1908) the Supreme Court
adjudicated the right of the plaintiff as the owner of certain lands to take waters from the

underlying supply for use on such lands and declared “that such right is parcel of said

lands.” In Pasadena v. Alhambra, 33 Cal.2™ 908, 925 (1949) the Court stated that the
overlying right to take water from the ground underneath for use on overlying land “is based
on ownership of the land and is appurtenant thereto.” See Hutchins, The California Law of
Water Rights, at 428. o o
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An appurtenant water right is one that is incidental to the use of land when it is by
right used with the land for its benefit. Civil Code §662 recites: “A thing is deemed to be
incidental or appurtenant to land-when it is by right used with the land for its benefit. .

Civil Code §658 defines real property. “Real or immovable property consists of (1) land,
(2) that which is affixed to land, (3) that which is incidental or appurtenant to land.” 1d.
Black’s Law Dictionary defines appurtenant as “belonging to; accessory or incident o;
adjunct, appended or annexed to.” Black’s Law Dictionary, Third Edition.

Nothing in the Court’s Decision contemplates such severance of an appurtenant
pumping right, as SNG has proposed. In effect it has assigned its pumping right to Cal-Am,
contemplating increased Cal-Am production from the Peralta Well that will be conveyed
through the Cal-Am distribution system to SNG. If the Watermaster allows this precedent
to occur, other owners of Alternative Production Allocations under the Seaside Decree
could similarly sever the appurtenant pumping right from their property and enjoy and use
water conveyed from other parts of the Basin for use on the overlying property.!

Nothing in the Court’s Decision relating to the Alternative Production Allocation
indicates that the Court intended to expand the rights of overlying water rights owners by
authorizing them to contract with off-site users to pump groundwater for use on their overlying
property. Rather, the Court’s Decision suggests it had no intention to expand the right, since it
ruled that the “Alternative Production Allocation may not be transferred for use on any other
property, but shall be limited to use on the respective properties.” Il B3(a), p. 19. In effect, the
Watermaster has endorsed a “use” of the overlying right on other property by apparently

endorsing augmented pumping at the Peralta Well and transportmg the water produced off-site
for ultimate use on SNG’s land.

Civil Code §22.2 provides that “the common law of England, so far as it is not repugnant
to or inconsistent with the Constitution of the United States, or the Constitution or laws of this
State, is the rule of decision in all the courts of this state.” Since the Court’s decision recognizes
overlying rights as the foundation for the Alternative Production Allocation, the Court had an
obligation to make clear how, if at all, it was altering or abrogating the common-law rules in the

context of a physical solution. It did not do so, and it may not have had the power to do so. See
City of Barstow, supra.

Rather, as the Watermaster noted in his letter, if the overlying landowner wished to use
water off-site and transfer its production allocation for use by others, it was authorized to do so
under the Decision by electing to change all or a portion of its Alternative Production Allocation
to the Standard Production Allocation. Decision III B3(e) p. 21. If SNG wishes to contract with
Cal-Am to pump water off-site for use on its property it may do so only by electing to produce
under the Standard Production Allocation. Under Il M2 (p.42), the parties may assign and
transfer any portion of their respective Production Allocation for use within the Basin. This
would be the exclusive procedure for SNG to follow, as allowed under the Decision, if it wishes
to have water purveyed to it from off-site wells.

! We note that (including SNG), there are approximately 1400 acre-feet.in Alternative
Production Allocations under the Seaside Decree.
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In sanctioning SNG’s proposal, the Watermaster has created special benefits to SNG that
are clearly not intended under the:Decision: - First it has improperly “enhanced” SNG’s overlying
right by allowing it to sever the appurtenant pumping right from its land. Secondly, it has
improperly granted SNG immunity from the 10% reduction requirement in production from the
Basin that the Court has mandated for Standard Production Allocation pumpers. Had SNG done

‘what the Decision contemplates in connection with the transfer or assignment of rights and

elected to become a Standard Production Allocation producer, SNG’s 149 acre foot production
allocation would be subject to the 10% reduction requirement. .

Sierra Club asks for reconsideration of the Watermaster’s decision, and/or for submission
of this matter to Judge Randall for resolution. The Decision states “full jurisdiction power and
authority are retained and reserved by the Court upon apphcatlon by the Watermaster for such
further or supplemental orders or directions as maybe necessary or appropnate for interpretation,
enforcement, or implementation of this Decision.”

Sierra Club asks for your prompt reconsideration of your opinion and that you notify the
MPWMD of any such reconsideration. The MPWMD is currently considering Cal-Am’s
application for a water distribution permit. a

Sincerely .
CALIFORNIA ENVIRONMENTAL LAW PROJECT

Laurens H. Silver ,
On behalf of Ventana Chapter, Sierra Club

cc: Darby Fuerst, MPWMD
Victoria Whitney
Sheri Damon, Esq.
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Laurens H. Silver, Esq. :
P.0O. Box 667 |
Mill Valley, CA 94942

Dear Mr. Silver:

APPLICATION OF CALIFORNIA AMERICAN WATER _COMPANY FOR WATER
DISTRIBUTION PERMIT TO SERVE MONTEREY BAY SHORES ECORESORT

This letter is in response to your letter dated January 15, 2009 to Victoria Whitney, State Water
Resources Control Board (State Water Board) Deputy Director for Water Rights, asking for a
determination whether the one-for-one reduction of Condition 2 of State Water Board ;
Order 95-10 applies to the 90 acre-feet per-year (AFY) that will be pumped by the California
American Water Company (Cal-Am) for the benefit of the Monterey Bay Shores Ecoresort in
Sand City. We are also in receipt of your letter to Ms. Whitney dated January 26, 2009
providing your position on this matter in greater detail. Because the State Water Board is
currently considering evidence presented at a recent water right hearing with regard to
compliance with Order 95-10 and Ms. Whitney. is advising the Board on that matter, she has
asked mé to respond to.your request in my capacity as the Chief Enforcement Officer for the
Division of Water Rights. ’ ' :

Conditions 2 and 4 of Order 95-10 state:

2. Cal-Am shall diligently implement one or more of the following actions to terminate its
unlawful diversions from the Carmel River: (1) obtain appropriative permits for water
being unlawfully diverted from the Carmel River, (2) obtain water from other sources of

. supply and make one-for-one reductions in unlawful diversions from the Carmel River,
provided that water pumped from the Seaside aquifer shall be governed by condition 4
of this Order not this condition, and/or (3) contract with another agency having
appropriative rights to divert and use water from the Carmel River. ’

4. Cal-Am shall maximize production from the Seaside aquifer for the purpose of serving
existing connections, honoring existing commitments (allocations), and to reduce
diversions from the Carmel River to the greatest extent. The long-term yield of the
basin shall be maintained by using the practical rate of withdrawal method.

I have reviewed the description of this project on the website of the Monterey Peninsula Water
Management District (District) and have discussed the project with District staff. The water
supply for this project will be up to 90 AFY from the Seaside Goundwater Basin. The Seaside
Groundwater Basin Adjudication Judgment of March 27, 2006 allocated 149 AFY to Security
National Guaranty, inc. (SNG) for use on the property of this project. The judgment does not
restrict the production of water to the subject parcel through SNG's onsite wells. Water may
also be produced from another offsite well owned by another entity and delivered to the SNG
parcel so long as the well is within the Seaside Groundwater Basin. For this project, Cal-Am

California Environmental Protection Agency

ﬁ Recycled Paper
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will be using its water distribution system to deliver water to this project from Seaside
Groundwater Basin wells offsite of this project parcel. Because of the inter-related nature of.
Cal-Am’s water delivery system, it is my understanding that there is a possibility that Cal-Am
could supply this project with Carmel River water. '

Because the supply of water being supplied from the Seaside Groundwater Basin has been
allocated to SNG by the Seaside Groundwater Adjudication, it is my opinion that Order 95-10
does not require Cal-Am to make a one-for-one reduction in its unlawful diversion from-the
Carmel River. However, Cal-Am should not.in any case supply this project with Carmel River
water. This would only exacerbate Cal-Am’s illegal diversion of water from the Carmel River.

If the District decides to approve this application, | recommend that the District require Cal-Am
to implement strict water accounting methods to ensure that any use of Carmel River-water
does not serve this project. Furthermore, it would be in Cal-Am'’s interest to include such
accounting.in-its quarterly reports to the State Water Board in order to demonstrate that service
to this project does not violate Order 95-10.

I also note that SNG will only be using up to 90 AFY for this project and will have 59 AFY of its-
groundwater allocation remaining. Cal-Am should consider obtaining the rights to any unused -
portions of the water allocations from the Seaside Basin groundwater adjudication from SNG
and other entities in order to minimize its use of water from the Carmel River. It is my opinion
that Cal-Am should undergo these efforts at least in an interim time frame to reduce its
unauthorized diversion from the Carmel River until it secures an alternate long term water

supply.

Please call me at (916) 341 -5446 if you have any questions regarding this matter.
Sincerely, ' _

James W. Kassel -

Assistant Deputy Director for Water Rights

cc:  Darby Fuerst, General Manager
Monterey Peninsula Water Management District
5 Harris Court Building '
. PO'Box 85
Monterey, CA 93942

' B. Kent Turner, President
California American Water Company
P.O. Box 951
Monterey, CA 93940
Victoria Whitney, State Water Board Deputy Director for Water Rights

John O’Hagan, Manager, Division of Water Rights Enforcement Section

Reed Sato, Director, State Water Board Office of Enforcement



Ms Regina Doyle :
1069 Egan Avenue FEB 11 2009
Pacific Grove CA 93950 5

(831) 375-4496 BWMD

Ms Deborah Lindsay, Chair
City of Pacific Grove Ad Hoc Alternative Water Source Subcommittee
City of Pacific Grove

300 Forest Avenue

Pacific Grove CA 93950

9 February 2009

SUBJECT: Withdrawal as Voting Member, City of Pacific Grove Ad Hoc
Alternative Water Source Subcommittee

Dear Council Member Lindsay:

It is with regret that | inform you that | withdraw myself as a voting member of the
City of Pacific Grave Ad Hog Alternative Water Source Subcommittee. After
consultation with Mr. Dave Laredo, Legal Counsel for the Monterey Peninsula
Water Manage nd City Attorney for the City of Pacific Grove, | feel
that full part nmittee while concurrently being a Director on
the MPWMD. : ¥ at risk:of holding incompatible offices. Whilst it
Is:immedial ar r-my voting membership on the ad hoc Committee
constitutes:an “office,” | o-aveid any action which might jeopardize my
standing as an elected official to the Board, or cause any appearance of
incompatibility.

However, if you and the other Members of the Ad Hoc Alternative Water Source
Subcommittee agree, | would very much like to remain on the Commiittee as a
non-voting member, continue to attend, receive notice of meetings and copies of
packets, share in-discus -and in all other ways remain an active participant.
eard to appoint me as an ex officio liaison to the

I am willing to ask the MPWN\
Committee should it be necessary to my participation.

Thank you for your consideration of this matter.

Sincerely yours,

Regina Doyle. . 7.
Director; District4. .. ...~ .~ . .
Monterey Peninsula Water Management District.

\ CC: MPWMD GM& Dlrectors
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FEB 7 7 2009

Of Counsel .

Laurens H. Silver; Esq.
P.O. Box 667
Mill Valley, CA 94942
Tel: 510.237-6598 Fax: 510.237-6598

February 11, 2009

Ralph Rubio, Chairman

Seaside Groundwater Basin Watermaster
2600 Garden Road; Suite 228

Monterey, CA 93940-0810

Re: Water Connection Permit — Security National Guarantee (Watermaster Letter
of September 19, 2008) g

Dear Mr. Rubio:

This letter is intended to supplement my letter of February 5, 2009, and to comment on a
letter dated February 5, 2009 written to me by James W. Kassel of the SWRCB, concerning the
Application of California-American Water Company for a Water Distribution Permit To Serve
Monterey Bay Shores Ecoresort. I am forwarding a copy of this letter to you, as you are not copied
on this letter. In his letter Mr. Kassel states:

“The Water supply for this project will be up to 90 AFY from the Seaside
Groundwater. Basin. The Seaside Groundwater Basin Adjudication Judgment
of March 27, 2006 allocated 149 AF to Security National Guaranty, Inc.
(SNG) for use on the property of this project. The judgment does not restrict -
the production of water to the subject parcel through SNG’s onsite wells.
Water may also be produced from another offsite well owned by another
entity and delivered to the SNG parcel, so long as the well is within the
Seaside Groundwater Basin.” :

In connection with Mr. Kassel’s interpretation of the meaning of the Adjudication Decision,
with respect to the SNG application, Sierra Club would like to iterate its position taken in its
February 5, 2009 letter to you. In that letter, Sierra Club stated:

Rather, as the Watermaster noted in his letter, if the overlying landowner
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wished to use water off-site and transfer its production allocation for use by
others, it was authorized to do so under the Decision by electing to change all or |
a portion of its Alfernative Production Allocation to the Standard Production
Allocation. Decision Il B3(e) p.21. If SNG wishes to contract with Cal-Am to
pump water off-site for use on its property it may do so- only by electing to
produce under the Standard Production Allocation. Under III M2 (p.42), the
parties may assign and transfer any portion of their respective Production
Allocation for use within the Basin. This would be the exclusive procedure for
SNG to follow as allowed under the Decision, if it wishes to have water
purveyed to it from off-site wells.

In sanctioning SNG’s proposal, the Watermaster has created special benefits
to SNG that are clearly not intended under the Decision. First it has '
improperly “enhanced” SNG’s overlying right by allowing it to sever the
appurtenant pumping right from its land. Secondly, it has improperly granted
SNG immunity from the 10% reduction requirement in production from the
Basin that the Court had mandated for Standard Production Allocation .
pumpers. Had SNG done what the Decision contemplates in connection with
the transfer or assignment of rights and elected to become a Standard
Production Allocation producer, SNG’s 149 acre foot production allocation
would be subject to the 10% reduction requirement.

‘Sierra Club’s position, then, is that since the Adjudication Decision specifically prohibits
holders of the Alterative Production Allocation from transferring their water rights (allocation) for
use on any other property, but shall be limited to use on the respective properties (Decision,
IIB3(a)), if SNG wishes to engage Cal-Am to pump from an off-site well, it must elect to proceed
under a Standard Production Allowance (and be subject to. the mandatory reduction requirements
under the Adjudication Decision). Sierra Club believes that SNG has only one option under the

Adjudication Decision if it wishes to proceed with its off-site pumping scheme — it must proceed to

elect a Standard Production Allocation (at least with regard to the amount needed for the project).

~ In this respect, as qualified above, Sierra Club does not quarrel with Mr. Kassell’s
characterization of the Adjudication Decision. ' '

I would also like to note that while under the common law, a riparian right may under
certain circumstances be “severed” when land is subdivided and cut off from contact with a stream,
see Hudson v. Daily, 156 Cal 617, 624-625 (1909), there is no case law authority that a pumping
right can be severed from the overlying right so long as the water is conveyed to the overlying land
for use there. In any event, the Adjudication Decision itself supplants the common law relating to °
overlying rights. It contemplates severance of the overlying pumping right, by permitting a holder
of an Alternative Production Allocation to elect to proceed under a Standard Production Allocation.
This “severance” however, which promotes transferability of pumping rights within the aquifer
effectively “transmutes” the common-law overlying right into a transferable interest in water,
which, under the Decision, can be effectuated only through an election to proceed under a Standard

" Production Allocation.

In the last paragraph of its February 5, 2009 letter, Sierra Club asked for your “prompt
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reconsideration of your opinion”. Since the City of Seaside maintains a Municipal Water System,
which includes 3 water wells, and is.an Alternative Allocation Producer under the Decision, Sierra
Club believes that it would be appropriate for you acting as Watermaster, to apply to Judge Randall,
for an opinion, as set forth in the Adjudication Decision, rather than to render a decision or

“reconsideration. Please set this matter on the agenda for the March 4, 2009 Watermaster Board
meeting. ' . :

Sincerely ' ‘
CALIFORNIA ENVIRONMENTAL LAW PROJECT

Laurens H. Silver
On behalf of Ventana Chapter, Sierra Club

cc: Darby Fuerst, MPWMD
Victoria Whitney
Sheri Damon, Esq.
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Laurens H. Silver, Esq.

P.O. Box 667 .
Mill Valley, CA 94942

Dear Mr Sllver

' APPLICATION OF CALIFORNIA AMER!CAN WATER COMPANY FOR WATER
DISTRIBUT!ON PERMIT TO SERVE MONTEREY BAY SHORES ECORESORT

This letter is in response to your letter dated January 15, 2009 to Victoria Whitney, State Water

- Resourees Control Board (State Water Board) Deputy Director for Water Rights, asking for a
determination whether the one-for-one reduction of Condition 2 of State Water Board
Order 95-10 applies-to the 90 acre-feet per year (AFY) that will be pumped by the California
American Water Company: (Cal-Am) for the benefit of the Monterey Bay Shores Ecoresort in

- Sand City. We are also in receiptof your letter to Ms. Whitney dated January 26, 2009

providing your position on this matter. in greater detail. Because the State Water Board is
currently considering evidence presented af a recent water right hearing with regard to
compliance with Order 95-10 and Ms. Whltney is advising the Board on that matter, she has
asked me'to respond fo your. request inmy. capamty as the Chief Enforcement Officer for the

Division of Water Rtghts
Conditions 2 and 4 of Order 95-10 state:

2. Cal-Am shall diligently impleément one or more of the following actions to terminate its
unlawful diversions from the Carmel River: (1) obtain appropriative permits for water
being unlawfully diverted from the Carmel River, (2) obtain water from other sources of

. supply and-make one-for-one reductions in unlawful diversions from the Carmel River,
provided that water pumped from the Seaside aquifer shall be governed by cond ition 4
of this Order not this condition, and/or (3) contract with another agency havmg
appropriative rights to divert and use water from the Carmel River.

* 4. Cal-Am shall maximize production from the Seastde aqutfer for the purpose: of serving
existing connections, honoring existing commitments (allocations), and to reduce
diversions from the Carmel River to the greatest extent. The long-term yield of the

" basin shall be maintained by using the practical rate of withdrawal method.

1 have reviewed the description of this project on the website of the Monterey Peninsula Water
Management District (D:stnct) and have discussed the project with District staff. The water

~ supply for this project will be up to 80 AFY from the Seaside Goundwater Basin. The Seaside
“Groundwater Basin Adjudication Judgment of March 27, 2006 allocated 149 AFY to Security
National Guaranty, Inc. (SNG) for use on the property of this project. The judgment does not
restrict the production of water to the subject parcel through SNG’s onsite wells. Water may
also be produced from another offsite well owned by another entity and delivered to the SNG
parcel so long as the well is within the Seaside Groundwater Basin. For this project, Cal-Am

California Environmental Protection Agencv
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will be using its water distribution system to deliver water to this project from Seaside -

“Groundwater Basin wells offsite of this project parcel. Because of the inter-related nature of

Cal-Am’s water delivery system, itis my'understanding that there is a possibility that Cal-Am
could supply this prqject with Carmiel River water: _ -

~‘Because the supply of water b_eini; s-upplied from the Seaside Groundwater Basin ha$ been
_ allocated to SNG by the Seaside Groundwater Adjudication, it is my opinion that Order 95-10

does not require Cal-Am to make a one-for-one reduction in its untawful diversion from the
Carmel River. However, Cal-Am should-not in any case supply this project with Garmel River-
water. This would only exacerbate Cal-Am's illegal diversion of water from the Carmel River.

If the District decides to approve this application, 1 recommend that the District require-Cal-Am
to implement strict water accounting methods to ensure that any use of Carmel River-water
does not serve this project. Furthermore, it would be‘in Cal-Am’s interest to include such™ .~
accounting in its quarterly reports to the State Water Board in order to demonstrate that service..

to this project does not violate Order 95-10.

| also note that SNG will only be using up to 90 AFY for this project and will have 59 AFY of its
groundwater allocation remaining. Cal-Am should consider obtaining the rights to any unused
portions of the water allocations from the Seaside Basin groundwater adjudication from SNG - °
and other entities in order to minimize its use of water from the Carmel River. It is my opinion

" that Cal-Am should undergo these éfforts at least in an interim time frame-to reduce its

unauthorized diversion from the Carmel River until it secures an alternate long term water -
supply. ' ' ‘ a_E ,

Please call me at '(,91'64) 341-5446 if y'oﬁ have any quesﬁons_’regaﬁding- this matter.
Sincerely, - _ '
James W. Kassel ' ‘

Assistant Deputy Director for Water Rights

Monterey Peninsula Water Management District.

5 Harris Court Building - ’
. POBox85

Monterey, CA 93942

cc:  Darby Fuerst, General Manager '

" B. Kent Turner, President
California American Water Company
P.O. Box 951
Monterey, CA 93940

Victoria Whitney, State Water Board Deputy Director. for Water Rights
JothVO’Hagan, Ménégér, Divisioh of Water Rights Enforcement Section

Reed Sato, Director, StateWaténBoafd Office of Enforcement
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CARMEL RIVE: SSOCIATION

Monterey,vCA 93940
February 7, 2009

Richard W. Butler, Supemsory Fish Management Ofﬁcer
Protected Resources Division _

National Oceanic and Atmeospheric Admlm‘ '
' N_afcmnal Marine Fisheries: Service, .,.SO.II; gion
777 Senoma Avenue, Room 325 ' T
Santa Rosa, CA 95404-4731

Darby Fuerst, Generdl Manager -~ '
,Monterey .Penmsula Water Managenent Dlsmct -

1234 Shaw Ave
Fresna CA 93710

VIA CERTIFIED MAIL

To Agency Managements and Intereste
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of séivaged andf"’ieared steelhead should be avoxded

Please see the attached artlcle pubhshed in the “Amencan Flshenes Se,

prOJect durmg the 1989—1 993 droughts wheh the
for four years. This local stakeholder groupis
- entmg the extinction of the native Carmel River Stram of '




Cﬁ behalfof the Board of Directors

Attachment “Enhancing Threatened Salmonid Populatxons A Better Way,” by
Dr Roy- Thomas

Ce: U.S. Senagér‘ Dlanne Feinstein
~ OnePostSt., Ste. 2450
- San Francisco, CA 94104

U. S. Senator Barbara Boxer
1700 Montgomery St., Ste. 420
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