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May 26, 2011

David C. Laredo

MPWMBD District Counsel .
De Lay & Laredo

606 Forest Ave. .

- Pacific Grove, CA 93950

Re: MPWMD Draft Resolution 2011-09

_ Dear Mr. Laredo:

" INTRODUCTION

Thank you for providing me with-a draft of Monterey Peninsula Water Management
_District ("District”) Resolution -2011-09 and the supporting staff note relating to .the
" collection and remittance of the User Fee. California American Water has reviewed the
draft resolution and staff note. We understand that Resolution 2011-09 is being offered -
it response to various. decisions of the California Public Utilities Commission (“CPUC")
relating to the User Fee to ensure the District is not subject to various legal claims or
defenses should litigation be required to address those CPUC decisions. We note at the
outset that we have been working cooperatively with the District at all levels to address
those CPUC ‘decisions and the programs historically funded by the User Fee. As
. discussed in. our telephone conference yesterday, California American Water is
- submlttmg this letter to you to satisfy our obligation to exhaust our administrative
- remediés should it be necessary. for California American Water to litigate the District's
action‘on Resolution 2011-09. We, nevertheless, remain committed to our cooperative
efforts with the District. ' .

We understand that the operative language of Resolution 2011-09 is to “order California
American Water to collect and remit to the District the Water Distribution System User
Fee as required by District Ordinance 123.”' - Accordingly, we infer from that language
that the intent of Resolution 2011-09 is not to change any aspect of Ordinance 123 in
terms of ultimate responsibility for the User Fee; i.e., this Ordinance neither imposes the
User Fee directly on California American Water in lieu of California American Water’s

' Our comments are limited to the text of Resolution 2011-09 provided to us at 8:03 a.m. on May
23, 2011. This letter does not address subsequent changes to the Resolution. .
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customers, nor requires California American Water to remit the User Fee regardless of
whether California American Water is authorized by the CPUC to collect the User Fee.
The ultimate liability for the User Fee under Ordinance 123, if Resolution 2011-09 is
passed, would remain with our customers.

If our understanding of this resolution is incorrect, and it is the District’s intent to require
- California American Water to collect the User Fee to the District without CPUC
authorization. to collect the User Fee or to require California American Water to remit
payment without first collecting the funds from our customers, we offer the following
additional factual information and comments regarding draft Resolution 2011-09.

if there is some other purpose for Resolution 2011-09, we respectfully request an
explanation of the purposés of Resolution 2011-09 and that the District- Board delay
action on this proposed resolution until California American Water can evaluate and
comment on the purposes of Resolution 2011-09 as clarified. ‘

ADDITIONAL FACTUAL BACKGROUND

Subsequent to the CPUC issuing D.11-03-035, California American Water has met on
multiple occasions with MPWMD staff and District Counsel to discuss how to proceed in
light of the CPUC'’s decision. As respects ASR, California American Water, District staff
and -District counsel discussed an arrangement whereby California American Water
“would acquire-the assets, close the current funding gap, and obtain the necessary
funding to construct ASR Well #4. This proposal had numerous advantages, including
resolving longstanding complications with the California Department of Public Health
related to the use of the ASR wells to recover water from the Seaside Basin.

As respects the Mitigation Program, subsequent to the CPUC issuing a draft order in the
User Fee proceeding, California American Water requested District staff to provide
California American Water with a budget to implement the Mitigation Program to ensure
the requirements of Order 95-10 were met. That budget was incorporated into the
Interim Implementation Agreement for 2011-2012 Carmel River Mitigation Program,
which the District Board approved on May 16, 2011. ‘The purpose of that agreement as
stated therein is: “To ensure the Mitigation Program required by Order 95-10 continues
pending a decision by the CPUC on California American Water's amended application
regarding the User Fee.” '

COMMENTS ON DRAFT RESOLUTION 2011-09

Wlth ‘the above-described purpose in mind and in consideration of the additional facts,
we offer the following comments on the draft resolution and staff note: :

1. Resblutio_n 2011-09 imposes on California American Water obligations that are
inconsistent with California Public Utilities Commission Decisions 09-07-021 and
11-03-035 and may be preempted_ by Constitutional powers of the CPUC.

2. Resolution 2011-09 and the Staff Note omit relevant information regarding the

Interim Implementation Agreement for 2011-2012 Carmel River Mitigation
Program and therefore inaccurately describes the current funding available for

California American Water, 1033 B Avenue, Suite 200, Coronado, CA 92118
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the Mitigation Program, and accordingly whether the obligations under Order 95-
10 are met. |

3. The District has failed to evaluate any alternative method of collecting the User
Fee or all reasonable methods of funding the ASR Project.

4 Reduiring California American Water to pay the User Fee without regard to our
authority to recover these costs could be a taking in violation of the California and
United States Constitutions.

5. Resolution 2011-09 combined with the Interim Implementation Agreement for
2011-2012 Carmel River Mitigation Program may exceed the funding authorized
pursuant to Ordinance 123. . ’ .

6. Resolution 2011-09 may exceed the scope of Ordinance 123 if the 8.325 percent
User Fee funds new capital improvements instead of merely “[maintaining] plant,
equipment, facilities, supplies, personnel and reasonable reserves necessary to
provide water service.” ‘

7. Resolution 2011-09 exceeds the scope of Ordinance 123 to the extent it seeks to -
order the remittance of more than 1.2 percent of California American Water's
- ~water and related charges. )

8. Ordinance 123, as interpréted by Resolution 2011-09, may be void for
vagueness because Ordinance 123 does not clearly set forth the obligation of

California American Water that Resolution 2011-09 purports to enforce.

9. Resolution 2011-09 also states that California American Water’s operations in
the Seaside Groundwater Basin are adversely affecting steelhead and the
California Red Legged Frog. California American Water is aware of no report
finding that pumping water from the Seaside Basin affects steelhead or frogs.

10. Resolution 2011-09 inaccurately characterizes the purposes of the Mitigation
Program because the CEQA project that requires the Mitigation Programis the
District’s Water Allocation Program, not an approval requested by California
American Water. ‘ . o :

11. Resolution 2011-09 imposes obligations on California American Water that it has
no authority to implement because it requires California American Water to “set”
the User Fee. ' :

Based on the foregoing, adopting Resolution 2011-09 would be arbitrary and capricious
and an abuse of discretion by the District Board. It would also create a controversy
regarding California American Water’s rights and duties under Resolution 2011-09 and
CPUC decisions D.09-07-021 and D.11-03-035. California American Water respectfully
requests that the District refrain from acting on Resolution 2011-09 at this time. If the
District determines that it must persist on this course, the District Board ‘should not act
on Resolution 2011-09 as currently drafted or based on the existing ‘staff note, but
should send the matter back to staff for revisions and explanations consistent with our
comments. California American Water also requests that we further discuss the

California American Wafer, 1033 B Avehue, Suite 200, Coronado, CA 92118



David Laredo, District Counsel

Monterey Peninsula Water Management District
May 26, 2011

Page 4 of 4

District's concerns that have led to this course of action to determine if those concerns
could be addressed short of this order.

We look forward to continuing the cooperative spirit of our efforts to maintain the
Mitigation and ASR Program. Please direct any questions regarding this letter to my
attention. : - :

Tm.m:r

Corporate Counsel

cc: Robert MaclLean
Darby Fuerst -
Edward Simon
Craig Anthony

California -Americ,an Water, 1033 B Avenue, Suite 200, Coronado, CA 92118
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Mr. Bob Brower, Chair, Board of Directors

Monterey Peninsuia Water Managemem Dlstnct
" 5 Harris Court, BmldmgG

P.O. Box 85

Monterey, CA 93942-0085 | # cx CNAA A g

Dear Chairman Brower,

Thank you for your continued service and dedication to the people of the Monterey
‘Peninsula. I commend the Board, management, and all of the hard working employees of the
Monterey Peninsula Water Management District (MPWMD) for your diligence in ensuring that
the public’s water resources are secure, .and.well-protected. Your efforts are appreciated and

valued.

It is organizations like yours that truly 1mpact and make a difference in our communities.

I'look forward to working with the MPWMD on many issues including the management of the
local water supply, water conservation efforts, and maintaining the recreation of the Monterey

Peninsula and in the Carmel River basin.

Please feel free to contact me or my staff anytime to discuss issues of i 1mportance that
affect your water district. Again, thank you for your involvement and leadership in our
commumtles.

Printed on Recycled Paper




GEORGE T. RILEY
1198 CASTRO ROAD N
'MONTEREY €A 93940 - MPWNMD

June 13, 2011

Director Brenda Lewis,
- Monterey Peninsula Water Management District
5 Harris Court, Building G, Monterey CA 93940

' Dear Brenda,

First, congratulations all over again. It feels good to address you as Director Lewis. | hope
you are finding a comfort zone at this early stage. Your intellect and skepticism should serve
you well to balance the competing issues you will face.. 1 hope your independence and ..
principles will solidify the soundness of WMD deliberations and decisions. 1 wish you well. -

Second, | hope my opinions are not held against me. Although we differed at the end of the
campaign, | continued to work for your success, including working the phones up until early
afternoon on Election Day. Maybe one day the time will evolve that we can talk just so there is
no baggage between us. | hope we might do that before too long.

Third, 1 norma'Hy make my opinions known in public settings and at public meetings. The ohly
time 1 do things privately is when the issue is private, although it will have public interest
‘implications. That is the main purpose of this letter, to comment on an appointment.

I heard you have an appointment to make to the Carmel River Advisory Committee, and that
. one candidate is Margaret Robbins. | do not know other candidates you may be considering.
But I do know Margaret, and | think she would be a solid appointment by you and a solid
addition to the CRAC. '

I know Margaret mainly from my 9 years with the League of Women Voters and the committee on
Natural Resources. Margaret is truly a public interest advocate in all the best meanings of that
concept. She is smart. She does her research. She tracks down facts and political relationships.

- She shows up for meetings. She asks questions, thases to clarify vague responses, looks for

* options for reasonable approaches. and is well spoken. She interacts well in groups, and is always
prepared. She is relentless in pursuing the broad principles of public access, public input, public
participation, and public awareness.

She carries the broad view that Carmel Valley is a political pawn. Since there is no

- government structure to oversee Carmel Valley, active citizen engagement is the only option.
Margaret is excellent at this.

She would be a great link for you to have into Carmel Valley.

Respectfully,




TO THE DIRECT! ORS OF THE MONTEREY PENINSULA WATER MANAGEMENI' DI%IC'B

v

We, the undesigned, support the request of WaterPlus that you schedule a
public workshop no later than 15 July 2011 to examine the WaterPlus proposal
that the Monterey Peninsula Water Management District purchase California
American Water Company’s Monterey district system.
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. TQ THE DIRECTORS OF THE MONTEREY PENINSULA WATER MANAGEMENT DISTRICT:

We, the undesigned, support the request of WaterPlus that you schedule a
public workshop no later than 15 July 2011 to examine the WaterPlus proposal
that the Monterey Peninsula Water Management District purchase California

| American Water Companys Monterey district system.
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- TO THE DIRECTORS OF THE MONTEREY PENINSULA WATER MANAGEMENT DIST RICT:

We, the undesigned, support the request of WaterPlus that you schedule a
public workshop no later than 15 July 2011 to examine the WaterPlus proposal
that the Monterey Peninsula Water Management District purchase California

American Water Company’s Monterey district system.
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